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Thoughts on the EHRC investigation by Naomi Wayne 

 
I want to start by presenting a somewhat different view about the possibilities of having an 
independent EHRC, even if state-appointed and funded.  I was asked for an introductory line 
about myself, and what I said was: I was for several years Chief Enforcement Officer for the 
Equal Opportunities Commission N Ireland (i.e. one of the predecessor bodies to N Ireland’s 
EHRC, which is the sister organisation to the one we are considering tonight). I worked in 
Belfast during a Tory government, when the EOC NI was a fearless, assertive and 
campaigning organisation.   

It was chaired by an Christabel Pankhurst type feminist – who was, I am sure, appointed as a 
‘safe pair of hands’, but came to believe in fighting for women’s rights. The Deputy Chair was 
a determined and enormously effective woman trade union officer. When I was there, I was 
never aware of any external pressure – by which I mean, there was never a case or a legal 
avenue I wished to pursue that was stopped for political reasons. If pressure was attempted, 
I am sure it would have been quietly resisted and fended off by our Chair.  Several of the 
other commissioners were pretty right wing, but they also developed a commitment to the 
cause and would have backed the Chair and Deputy Chair.  Essentially, the government was 
persuaded to stay out of things by our courage, and, yes, fearsome legal competence.  So it 
can be done – a point I will return to at the end.  

Moving to the EHRC here, I need to note that it was clearly put under intolerable pressure.  It 
would have been very hard for the EHRC to do nothing regarding the Labour Party.  It’s what 
it did, and how, that is the issue. 

It had two options. The first would have been to provide advice, support etc (as Geoffrey 
Bindman has suggested in his introduction to the JVL report) – where the EHRC could treat 
the law as a flexible framework, but not be legally constrained in making any (non-binding) 
recommendations. This possibility was ignored, though it could have been a useful exercise 
in forcing Labour to confront its spectacularly bad disciplinary processes.  

Indeed, we can envisage what might have been, because a largely ignored aspect of the 
EHRC’s eventual report was its wholesale approval of the recommendations for internal 
party reform that Shami Chakrabarti produced five years earlier for Labour. This is 
significant, because, at the time, Chakrabarti was attacked for being a Corbyn lackey, the 
content of her report was ignored, and its recommendations buried by the Labour 
administration. I don’t recall any of the media etc who celebrated the EHRC report 
acknowledging its validation of Chakrabarti.  

The EHRC’s second option would have been to do a competent, but inevitably, legally 
circumscribed investigatory job. Indeed, the EHRC chose the second route - legal 
enforcement – but then failed at it spectacularly.  Which is not so surprising: from the 
moment it launched an investigation into ‘Antisemitism in the Labour Party’, it was pretty 
much doomed.   

Why? Because the exercise was built on a concept – ‘antisemitism’ – which has neither legal 
meaning, nor an agreed popular or academic interpretation.   After all, we now have three 
modern competing definitions of antisemitism - the IHRA, Nexus, and the Jerusalem 
Declaration – and none have ANY legal status.  What any of you, or I or the Board of 
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Deputies or the combined intellects of the EHRC believe to be antisemitic is legally 
irrelevant.  We may all agree, say, that a particular image is antisemitic, yet it might still not 
constitute a prohibited act  - and hence be unlawful - under the Equality Act.  Which is the 
law the EHRC is supposed to be enforcing.    

Following this foundational problem, it was not surprising to see the EHRC’s joyful embrace 
of the Equality Act’s harassment clauses (which, by the way, are frighteningly broad and, in 
the wrong hands [like the EHRC’s], represent a serious threat to free speech).  Nor surprising 
was its failure to factor in that Labour is a political party where discussion, argument, 
controversy, strong opinions, even obnoxiousness are all legitimately (if regrettably re the 
last), part of the mix. Nor surprising was the EHRC’s disastrous failure to see that the whole 
point of agency law is that agents act on behalf of their principals.    

I said earlier that a state-funded/appointed equality agency needn’t be a government patsy.  
However, for the EHRC, such a role was probably inevitable. Its predecessors were never 
particularly known for their campaigning zeal. But the current body is actually structured to 
ensure its political enslavement. It is both starved of resources, and denuded of those 
Commissioners from a grassroots campaigning background (around women’s rights, anti-
racism, disability access, equal opportunities and anti-discrimination) who used to be among 
its predecessors’ memberships. The current commissioners are overwhelmingly important 
people we have never heard of, who come especially from ‘business’, have made high-flying 
careers in management, and often, specifically, ‘diversity’ (rather than rights-based, equality 
and anti-discrimination) work. 

What should we do?  Four proposals: 

• We must make sure that the JVL report on the EHRC investigation is read and spread 
around as widely as possible.   

• In the hope that we will one day achieve a non-Tory government, we must now be 
preparing with a plan for vibrant, activist-led, representative, legally brave anti-
discrimination commission which understands and lives up to its remit.  

• With the same hope, we need to ensure we are ready to tackle the dangers of the 
Equality Act’s ‘harassment’ clauses.  

• And most immediate: a crucial non-legal issue. Antisemitism definitions. You might 
believe, like me, that we never needed a definition of antisemitism.  But it’s now a 
political reality that the no-definition ship sailed long ago. If we want to see off the IHRA 
travesty, an acceptable alternative definition is essential. And the Jerusalem Declaration, 
for all its limitations, is the one: honourable, intellectually rigorous, an aid to thinking and 
understanding, not a badly drafted mechanical template.  It has also been totally buried 
by media, government, political parties, the Jewish establishment.  We need to bring it 
out into the open and fight for it. 

 
13th May 2021 

 

https://jerusalemdeclaration.org/

